AGREEMENT TO MEDIATE 

AND 

CONFIDENTIALITY AGREEMENT
The undersigned agree to participate in a mediation conducted by Steven W. Paul (“the Mediator”) in an attempt to reach a settlement of their existing dispute and further understand and agree as follows:
1. Good Faith Mediation:  We will mediate in good faith in an attempt to resolve the existing dispute.  We understand that all named parties, counsel, insurance carriers, and any other decision-makers must be present with full authority to settle the case (CRC Rule 3.874), except in limited instances where it is pre-arranged with the Mediator and with the prior consent of the other party or parties.
2. Voluntary Agreement:    We understand that mediation is a consensual and voluntary process; the Mediator has no authority to make binding decisions.  We further understand that any decision to enter into an agreement is voluntary and that participation in the mediation does not guarantee that an agreement will be reached.  Any party has the right to terminate the mediation at any time, provided they first advise the Mediator of such intent to allow an opportunity to resolve the concerns raised.

3. Attorney Consultation:   The parties have the right to be represented by attorneys of their choice before and during the mediation process including upon agreeing to a settlement, and understand that the parties should have the settlement agreement independently reviewed by their own counsel prior to its execution.  We further understand that the Mediator is acting in a neutral capacity and is not serving as an advocate, representative, or fiduciary for anyone, that nothing said by the Mediator should be considered legal advice, and that the Mediator is not liable for the outcome of the mediation.

4. Confidentiality:   It is understood and agreed that all applicable Evidence Code sections apply to this mediation in order to promote communication and facilitate settlement of the dispute.   As soon as the parties schedule the mediation session with Mr. Paul, he deems the mediation to have begun for purposes of confidentiality. This allows the parties to speak freely with Mr. Paul before the mediation date to advance efficiency for settlement.   All statements and/ or writings made in the course of or pursuant to the mediation or a mediation consultation as defined by Evidence Code Section 1115 (c) shall be inadmissible in any civil proceeding pursuant to Evidence Code Section 1119.  All statements, telephonic conversations, negotiations, or settlement discussions by and between each party, counsel, their representatives and witnesses, and including the Mediator, made during the course of the mediation or any mediation consultation (before, during and/or after the mediation session) are confidential, privileged settlement discussions, and inadmissible for any purpose in any subsequent legal or administrative proceeding pursuant to California Evidence Code Section 1119(c).  Further, in order to encourage open and candid discussions, all statements and documents shared during mediation are deemed confidential to other third parties and other forums.  An agreement reached in the course of mediation is binding, enforceable and admissible pursuant to Evidence Code Sections 1123 and 1124.  Please note that the evidentiary privilege does not prevent statements or documents made in the course of a mediation or mediation consultation from being admitted in evidence in any criminal proceeding, and evidence that  is otherwise subject to discovery shall not be made inadmissible by virtue of its use or dissemination during the mediation or a mediation consultation.  Notwithstanding the above, the fact that the mediation took place, the time and dates of the sessions, the identities of the participants, and the fact that a final settlement was, or was not reached, is not confidential (as well as the fee arrangement for purposes of collection by the mediator of any unpaid mediation fees).  The parties also specifically agree that they will not seek, nor will they encourage or permit another, to compel the Mediator to discloses any information in any legal or administrative proceeding or otherwise, and that the Mediator is not competent to testify as set forth in Evidence Code Section 703.5, and that they will not attempt to waive the Mediator’s privilege.  The parties to this agreement specifically agree that the mediation privilege shall continue indefinitely.  All disclosures made during the course of this mediation are conditioned on this promise and agreement of confidentiality.  It is specifically agreed that breaching this agreement will cause irreparable injury and that monetary damages will be an inadequate remedy, and accordingly, any party to this agreement may obtain an injunction to prevent disclosure of confidential information in violation of this agreement.  If any party participant breaches this agreement, that participant shall be liable for and shall indemnify the other parties and the Mediator for all reasonable costs, expenses and fees, including attorney’s fees, that may be incurred as a result of such breach.
5. Publication:  By attending this mediation session, unless the Mediator is notified to the contrary, all participants authorize the mediator to describe this matter to colleagues for educational purposes, and may publish the fact pattern and results of this mediation, provided no disclosure is made of the participants’ names or any other information which would specifically identify the participants.  Unless notified to the contrary, all participants authorize the Mediator to add the names of their firms, companies, or organizations to the Mediator’s published client list. 
By signing below, we each understand and agree to the terms and conditions set forth above.

Date:____________________________
Mediator: ___________________________________

PARTICIPANTS: 

Date:

Print Name:


Signature:


  Role(Plaintiff/Counsel, etc.):
1._________
_____________________
_______________________
   __________________

2._________
_____________________
_______________________
   __________________

3._________
_____________________
_______________________
   __________________

4._________
_____________________
_______________________
   __________________

5._________
_____________________
_______________________
   __________________

6._________
_____________________
_______________________
   __________________

7._________
_____________________
_______________________
   __________________

8._________
_____________________
_______________________
   __________________

9._________
_____________________
_______________________
   __________________

10.________
_____________________
_______________________
   __________________
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